Supreme Court Sides With Wrongly Deported Migrant
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The Supreme Court on Thursday instructed the government to take steps to return a Salvadoran migrant it had wrongly deported to a notorious prison in El Salvador. In an unsigned order, the court stopped short of ordering the return of the migrant, Kilmar Armando Abrego Garcia, indicating that courts may not have the power to require the executive branch to do so. But the court endorsed part of a trial judge’s order that had required the government to “facilitate and effectuate the return” of Mr. Abrego Garcia.

The case will now return to the trial court, and it is not clear whether and when Mr. Abrego Garcia will be returned to the United States. The Supreme Court ruling appeared to be unanimous. But Justice Sonia Sotomayor, joined by Justices Elena Kagan and Ketanji Brown Jackson, issued a statement that was harshly critical of the government’s conduct and said she would have upheld every part of the trial judge’s order. “To this day,” Justice Sotomayor wrote, “the government has cited no basis in law for Abrego Garcia’s warrantless arrest, his removal to El Salvador or his confinement in a Salvadoran prison. Nor could it.” Justice Sotomayor urged the trial judge, Paula Xinis of the Federal District Court in Maryland, to “continue to ensure that the government lives up to its obligations to follow the law.”

A Justice Department spokesman responded to the order by focusing on its reference to the executive branch. “As the Supreme Court correctly recognized, it is the exclusive prerogative of the president to conduct foreign affairs,” the spokesman said. “By directly noting the deference owed to the executive branch, this ruling once again illustrates that activist judges do not have the jurisdiction to seize control of the president’s authority to conduct foreign policy.”

Andrew J. Rossman, one of Mr. Abrego Garcia’s lawyers, expressed satisfaction with the Supreme Court’s action. “The rule of law won today,” he said. “Time to bring him home.” Mr. Abrego Garcia’s wife described the effect the case has had on their family and said she would keep pursuing his return to the United States.

Judge Xinis had said the Trump administration committed a “grievous error” that “shocks the conscience” by sending Mr. Abrego Garcia to El Salvador despite a 2019 ruling from an immigration judge. The immigration judge granted him a special status known as “withholding of removal,” finding that he might face violence or torture if sent to El Salvador. The administration contends that Mr. Abrego Garcia, 29, is a member of a violent transnational street gang, MS-13, which officials recently designated as a terrorist organization.

Judge Xinis, who was appointed by President Barack Obama, said those claims were based on “a singular unsubstantiated allegation. The ‘evidence’ against Abrego Garcia consisted of nothing more than his Chicago Bulls hat and hoodie,” she wrote, “and a vague, uncorroborated allegation from a confidential informant claiming he belonged to MS-13’s ‘Western’ clique in New York — a place he has never lived.”

In her statement on Thursday, Justice Sotomayor wrote that it would be shameful “to leave Abrego Garcia, a husband and father without a criminal record, in a Salvadoran prison for no reason recognized by the law.” She added that the government’s position “implies that it could deport and incarcerate any person, including U. S. citizens, without legal consequence, so long as it does so before a court can intervene.”

“That view,” the justice wrote, “refutes itself.”


