HISTORICAL BACKGROUND OF ANTITRUST LAWS IN THE USA

The antitrust laws are aimed at maintaining competition as the driving force of the US economy. The
very word antitrust implies opposition to the giant trusts that began to develop after the Civil War.
Until then, the economy was largely local; manufacturers, distributors, and retailers were generally
small. The Civil War demonstrated the utility of large-scale enterprise in meeting the military’s
ferocious production demands, and business owners were quick to understand the advantage of size
in attracting capital. For the first time, immense fortunes could be made in industry, and adventurous
entrepreneurs were quick to do so in an age that lauded the acquisitive spirit.

The first great business combinations were the railroads. To avoid ruinous price wars, railroad owners
made private agreements, known as “pools,” through which they divided markets and offered
discounts to favored shippers who agreed to ship goods on certain lines. The pools discriminated
against particular shippers and certain geographic regions, and public resentment grew.

Farmers felt the effects first and hardest, and they organized politically to express their opposition. In
time, they persuaded many state legislatures to pass laws regulating railroads.

In the meantime, the railroads had discovered that their pools lacked enforcement power. Those who
nominally agreed to be bound by the pooling arrangement could and often did cheat. The corporate
form of business enterprise allowed for potentially immense accumulations of capital to be under the
control of a small number of managers; but in the 1870s and 1880s, the corporation was not yet
established as the dominant legal form of operation. To overcome these disadvantages, clever lawyers
for John D. Rockefeller organized his Standard Oil of Ohio as a common-law trust. Trustees were given
corporate stock certificates of various companies; by combining numerous corporations into the trust,
the trustees could effectively manage and control an entire industry. Within a decade, the Cotton
Trust, Lead Trust, Sugar Trust, and Whiskey Trust, along with oil, telephone, steel, and tobacco trusts,
had become, or were in the process of becoming, monopolies.

Consumers howled in protest. The political parties got the message: In 1888, both Republicans and
Democrats put an antitrust plank in their platforms. In 1889, the new president, Republican Benjamin
Harrison, condemned monopolies as “dangerous conspiracies” and called for legislation to remedy the
tendency of monopolies that would “crush out” competition.

The result was the Sherman Antitrust Act of 1890, sponsored by Senator John Sherman of Ohio. Its
two key sections forbade combinations in restraint of trade and monopolizing. Senator Sherman and
other sponsors declared that the act had roots in a common-law policy that frowned on monopolies.
To an extent, it did, but it added something quite important for the future of business and the US
economy: the power of the federal government to enforce a national policy against monopoly and
restraints of trade. Nevertheless, passage of the Sherman Act did not end the public clamor, because
fifteen years passed before a national administration began to enforce the act, when President
Theodore Roosevelt—"the Trustbuster”—sent his attorney general after the Northern Securities
Corporation, a transportation holding company.

During its seven years, the Roosevelt administration initiated fifty-four antitrust suits. The pace picked
up under the Taft administration, which in only four years filed ninety antitrust suits. But the pressure
for further reform did not abate, especially when the Supreme Court, in the Standard Oil case of
1911,Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). declared that the Sherman Act
forbids only “unreasonable” restraints of trade. A congressional investigation of US Steel Corporation
brought to light several practices that had gone unrestrained by the Sherman Act. It also sparked an




important debate, one that has echoes in our own time, about the nature of national economic policy:
should it enforce competition or regulate business in a partnership kind of arrangement?

Big business was firmly on the side of regulation, but Congress opted for the policy followed waveringly
to the present: competition enforced by government, not a partnership of government and industry,
must be the engine of the economy. Accordingly, in 1914, at the urging of President Woodrow Wilson,
Congress enacted two more antitrust laws, the Clayton Act and the Federal Trade Commission Act. The
Clayton Act outlawed price discrimination, exclusive dealing and tying contracts, acquisition of a
company’s competitors, and interlocking directorates. The FTC Act outlawed “unfair methods” of
competition, established the FTC as an independent administrative agency, and gave it power to
enforce the antitrust laws alongside the Department of Justice.

Here is a recap of the three core federal antitrust laws in the USA :

The SHERMAN ACT outlaws "every contract, combination, or conspiracy in restraint of trade," and
any "monopolization, attempted monopolization, or conspiracy or combination to monopolize." Long
ago, the Supreme Court decided that the Sherman Act does not prohibit every restraint of trade, only
those that are unreasonable. For instance, in some sense, an agreement between two individuals to
form a partnership restrains trade, but may not do so unreasonably, and thus may be lawful under
the antitrust laws. On the other hand, certain acts are considered so harmful to competition that
they are almost always illegal. These include plain arrangements among competing individuals or
businesses to fix prices, or divide markets. These acts are "per se" violations of the Sherman Act; in
other words, no defense or justification is allowed.

The FEDERAL TRADE COMMISSION ACT bans "unfair methods of competition" and "unfair or
deceptive acts or practices."

The CLAYTON ACT addresses specific practices that the Sherman Act does not clearly prohibit, such
as mergers and interlocking directorates (that is, the same person making business decisions for
competing companies). Section 7 of the Clayton Act prohibits mergers and acquisitions where the
effect "may be substantially to lessen competition, or to tend to create a monopoly."




